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Introduction

Faced with mounting international insecurity, Franklin Delano Roosevelt gave his famous “Quarantine Speech” in 1937, likening the rise of fascism to an outbreak of world lawlessness. “When an epidemic of physical disease starts to spread,” FDR remarked, “the community approves and joins in a quarantine of the patients in order to protect the health of the community against the spread of the disease.”
 Fearful of becoming embroiled in another world war, the United States was slow to shed its isolationism, only gradually increasing the provision of arms to its allies and restricting exports to the Axis powers.
 When war finally came at Pearl Harbor, Nazi and Japanese forces had expanded like a cancer throughout Europe and Asia, requiring far more than a quarantine to eliminate the malignancy.    

Today the proliferation of weapons of mass destruction (WMD
) represents another danger that is on the brink of developing into an epidemic. With the Indian and Pakistani nuclear tests in 1998, the clandestine nuclear progress of North Korea and Iran, and over a dozen nuclear-capable states waiting indecisively on the sidelines, the world has arrived at what is fairly described as a “nuclear tipping point,” where a few decisions to produce WMD could spark a cascade of proliferation.
 Such an outcome could have some stabilizing effects through the functioning of nuclear deterrence, but it would also create an expanding supply of material for catastrophic terrorism as well as raise the stakes between adversaries with fingers on the WMD trigger when conflicts do occur. Since convincing nascent WMD-states to disarm is an uncertain prospect,
 I argue that the United States and the international community should lay the foundation for a global quarantine
 against WMD, prohibiting all forms of transfer. 
Unfortunately, current conceptions of international law—limited to a consent-based system for maritime interdiction on the high seas and a general prohibition against WMD transfers to non-state actors, but not other state actors—do not provide adequate support for a global quarantine regime. This article addresses these potential deficiencies, explaining why a global quarantine is needed, why it is legitimate under international law, and how it can be established in an effective and ideally multilateral manner. Part I assesses the legal and institutional options currently available to the United States in combating the proliferation of WMD, briefly analyzing the strengths and weaknesses of each. It concludes that the inherent inadequacies of existing arms control tools require the creation of a new regime centered upon a robust interdiction authority. Part II then explores how the international community can legally justify a global quarantine upon principles of self-defense, construing the deliberate transfer of WMD as a threat to world peace. Finally, Part III proposes options for practically integrating the global quarantine concept into existing institutions. 
I. Existing Frameworks to Combat WMD Proliferation

The proliferation of WMD is a multi-layered phenomenon, fueled by indigenous research and development, global trade, arms sales, and covert transfers to non-state actors. Defending against such a complex threat, in turn, involves a wide array of legal, institutional, and strategic mechanisms. States can adopt export controls to reduce proliferation generally, issue threats to deter the use of WMD, build defenses to minimize the damage from a WMD attack, take military action to disarm a potential adversary, or police the channels proliferators use to exchange weapons. This Part will analyze these frameworks, concluding that although each has merit, interdiction in particular is emerging as a crucial but legally underdeveloped option.
A. Export Controls  
Some observers recommend strengthening export controls to keep sensitive technologies off the international market, thereby restraining the ability of states to develop WMD.
 While effective to an extent, the trouble is that increasingly proliferation is fueled by “dual-use” items—goods with civilian purposes as well as military applications—that many states are reluctant to deny to willing buyers.
 For instance, the Non-Proliferation Treaty (NPT) enables states to acquire sophisticated nuclear reactors and technology that are ostensibly for civilian power production, but which a state can ultimately divert to weapons development either in secret or if it chooses to terminate NPT safeguards. This potential loophole has led to proposals to place the supply of fissile material under international control, rather than continue to promote complete indigenous development.
 Even if it were possible to reach international agreement over how to restrict dual-use items and regulate fissile material, however, the reality is that we live in a post-proliferation world and so in a sense the horse is out of the barn. North Korea is effectively a de facto nuclear state, likely to be in possession of sufficient reprocessed plutonium to create half a dozen bombs and hard at work developing enriched uranium as well.
 Most analysts also suspect Iran of being well on its way toward mastering the enrichment process and hence on the verge of becoming a shadow, if not actual, nuclear power.
 The international bazaar of Pakistani nuclear mastermind Dr. A. Q. Khan may be no more, but it certainly appears to have had brisk sales while it was open for business.
 This does not mean that export controls are futile; the success of Dr. Khan demonstrates how crucial it is to prevent a future repetition of such proliferation. However, except for a disarmament agreement along the lines of that reached with Libya,
 export controls will not turn back the clock on these nascent nuclear states. 
B. Deterrence 
It does not necessarily follow that if some states acquire WMD, they will elect to use them. One might expect that the fear of devastating retaliation from a military superpower like the United States would dampen any aggressive impulses on the part of a regional power with WMD. In fact, it is very plausible that states like Iran and North Korea desire nuclear capabilities because they may help in deterring the United States from intervening in their affairs or initiating an invasion similar to that carried out against Iraq. The trouble with this perspective is that it risks neglecting the role of third-party actors; a regime like the Taliban in Afghanistan may have been effectively deterred from attacking the United States, but it did not feel compelled to move against Al Qaeda, enjoying sanctuary within its borders at the time. Other states unwilling to face the virtually certain retaliation that a direct strike would invite may be willing to run the risk that an indirect attack might be difficult to trace to its origin. Also, even if a proxy attack is not a state’s intention, there may be financial incentives for states to attempt to sell nuclear materials on the black-market. This would be a remarkably dangerous game to play, but a state like North Korea may feel that it has no other choice given its dire economic situation.
 This threat cannot be brushed aside, for if WMD were to end up in the hands of a terrorist organization like Al Qaeda, there can be little doubt that it would attempt to use them. In sum, relying on the power of deterrence to prevent WMD attacks places a great deal of faith in a doctrine that is far from infallible and of little meaning to terrorists.
C. Defenses 
Relying on deterrence would not be as worrisome if there were robust defensive systems in place to prevent WMD attacks or minimize their damage when deterrence failed. The Bush Administration’s multi-billion dollar national missile defense system lies at the center of controversy, as skeptics claim that its low reliability
 and susceptibility to countermeasures will not provide any meaningful strategic benefits.
 The critical issue is whether potential adversaries will rely on a long-range missile threat, as opposed to other means of delivery such as cruise missiles or infiltration. The United States is a soft target with many points of vulnerability,
 and there is an understandable concern that missile defenses might embody a “Maginot Line” mentality that aggressive states could easily bypass altogether. This is not to say that the United States has failed to take steps to protect itself—the Department of Homeland Security has implemented many important reforms
—but to point out that policy makers should not see domestic defensive measures as a reliable failsafe. The attacks of September 11, 2001 were a harsh reminder of how difficult it is to predict the manner in which terrorists choose to strike, and it may be that no amount of defense will suffice against a determined attacker.     
D. Counterforce
Fearing that none of these largely defensive measures will be adequate, some commentators maintain that the risk of certain states using WMD or supplying them to terrorists may be substantial enough to justify disarmament by air strikes or even outright invasion.
 Putting aside the legality of such attacks, the potential for devastating reprisals makes them increasingly unlikely. For example, besides its uncertain nuclear forces, North Korea possesses an artillery arsenal believed to contain some 10,000 long-range rockets, capable of devastating the South Korean capital of Seoul, a mere fifty miles from the De-Militarized Zone.
 Also, nascent WMD states are increasingly dispersing their weapons facilities, placing them in hardened underground bunkers or locating them near civilian buildings to pose the risk of collateral damage.
 For instance, Iran’s suspected enrichment facilities are effectively immune from air strikes, hidden in large government complexes and in other secret locations.
 Granted, an outright invasion would probably uproot the WMD development of both Iran and North Korea, but in the wake of the war in Iraq, this appears politically, militarily, and financially unlikely for the near future.
E. Interdiction
Given these grim conclusions—the failure of export controls, the inadequacy of deterrence, the uncertainty of defenses, and the impracticality of counterforce—it is crucial that the United States have robust interdiction capabilities to prevent the transfer of WMD. Recognizing this need, President Bush announced on May 31, 2003 in Krakow, Poland the Proliferation Security Initiative (PSI), a multinational effort to equip states to prevent WMD proliferation.
 The founding participants of the PSI issued a “Statement of Interdiction Principles,” identifying specific areas of cooperation, particularly in sharing intelligence information and providing mutual consent in interdiction missions.
 Already the PSI has had some notable successes, including the September 2003 interception of a freighter bound for Libya with a shipment of parts for centrifuges used in uranium enrichment, which some observers believe was responsible for Libyan leader Moammar Gaddafi’s decision to accept inspections and disarm.
  

The PSI is meant to “be consistent with existing national legal authorities and international law and frameworks.”
 Generally, while a state has complete jurisdiction over its airspace, territory, and internal waters, its authority diminishes in relation to the distance from its coastline.
 Under the principle of exclusive flag state jurisdiction, vessels on the high seas
 “are subject to no authority except that of the State whose flag they fly.”
 The primary exceptions to this rule are listed in Article 110 of the U.N. Convention on the Law of the Sea (UNCLOS), granting warships the right to board and search a vessel when there is reasonable ground for suspecting that it is engaging in piracy, slave trading, unauthorized broadcasting, lacks a flag, or is flying a false flag.
 Thus, unless one is willing to expand the definition of piracy to include WMD proliferation, which is probably quite a stretch,
 this means that international law bars any state from interdicting suspected WMD traffickers on the high seas without the consent of the ship’s flag state.  
The potential consequences of this restriction were brought into sharp relief in December 2002, when U.S. intelligence identified an unflagged North Korean freighter (the So San) crossing the Arabian Sea and contacted the Spanish government to request that its navy stop the vessel and inspect it for illicit cargo.
 Spanish special forces boarded the ship, uncovering a cache of Scud missiles hidden beneath sacks of cement. Shortly thereafter, Yemeni government officials came forward and claimed ownership, declaring that they had purchased the missiles from North Korea for defensive purposes. Since international law does not bar such a sale, the United States and Spain allowed the So San to proceed, accepting an agreement from the Yemeni president not to make further purchases. This incident was disturbing not for its specific facts—the boarding itself was legal because the ship was flagless—but rather because it highlighted the limited legal authority that would exist for similar operations in the future. If the So San had been flying a North Korean flag, and refused to consent to boarding, international law would prohibit interdiction, even if there was a strong certainty that it carried WMD.
Making the best of its limited legal authority, the PSI is focusing on streamlining the process for acquiring the consent of flag states to board their vessels, thereby satisfying the conditions of UNCLOS. Besides the provisions addressing mutual consent in the PSI’s “Statement of Interdiction Principles,”
 the United States has signed six ship-boarding agreements including some of the world’s major shipping registry states, establishing bilateral procedures for boarding vessels suspected of carrying WMD or related materials.
 Modeled after counter-narcotics arrangements, these agreements have the effect of limiting the number of flag states a proliferating state can rely upon in transporting illicit materials under the protection of UNCLOS. Despite this initial progress, securing the assent of the remaining key shipping registry states could be difficult given that many states that offer “flags of convenience” (allowing registration with little regulation or oversight) are highly dependent on the earnings from such transactions and may be reluctant to grant consent.
 Unless the United States can reach ship-boarding agreements with virtually all flag states, traffickers will retain options for shipping WMD effectively immune from interdiction authority.
 Moreover, even if universal participation were possible, the most likely proliferators, such as Pakistan, Iran and North Korea, could always elect to transport WMD shipments under their own flag, thereby guaranteeing that consent would not be forthcoming.  

Realistically, if the United States were to receive intelligence reports indicating that a North Korean ship was transporting a completed nuclear device on the high seas, the lack of consent would surely not be a barrier to its decision to interdict. This poses a gap between the stated objectives of the PSI and its legal authority to achieve them. The threat posed by WMD is simply too great to allow a pocket of immunity under UNCLOS to prevent all interdiction efforts without consent, regardless of the magnitude of the threat. The notion that some states should profit from lending the use of their flag as a shield against inspection is likewise untenable in an age of WMD. Instead, there should be a global norm against WMD proliferation that is all-inclusive, holding any state that transfers WMD responsible, regardless of nationality.  The rest of this article will focus on achieving this goal through a global quarantine.

This is not meant to imply that interdiction will suffice as an exclusive or even primary strategy to combat WMD. Interdiction missions require extraordinary intelligence, timing and coordination to be successful. Detecting plutonium is incredibly difficult given its faint radiation emission,
 and monitoring biological and chemical weapons is even more challenging since their precursor elements are often dual-use in nature, posing the same dilemmas that plague export control decisions.
 Far preferable are negotiated disarmament agreements or confidence building measures that could eliminate the desire of states to acquire WMD in the first place. However, given the limitations of arms control measures illustrated in this Part, if states do choose to develop and sell WMD, interdiction may be the last viable line of defense against their use. 
II. International Law, Self-Defense, and Interdiction
Given that the provisions of UNCLOS will not support a robust interdiction regime, the key issue is how to establish a legal foundation for a global quarantine against WMD. According to some scholars, the specter of terrorists gaining access to WMD necessitates a re-conceptualization of Article 51
 of the U.N. Charter, the main provision concerning self-defense.
 Along these lines, the U.S. National Security Strategy aims to re-conceptualize the notion of imminent threat, reserving what it describes as an option to take preemptive (or, more accurately, preventive
) actions against threats to national security.
 Others believe that Article 51 should remain intact. For instance, the U.N. High-level Panel on Threats, Challenges and Change, a blue ribbon commission convened by Secretary-General Kofi Annan to analyze emerging security concerns, stated unequivocally in its December 2004 report that Article 51 “needs neither extension nor restriction of its long-understood scope.”
  This Part will assess these clashing positions, outlining how a global quarantine is supported by international law.
To provide a sense of perspective, it is worth noting that the drafters of the U.N. Charter, which celebrates its sixtieth anniversary on June 26, 2005, faced a very different security environment from today, centered on the threat of land invasion and aerial bombardment. The terminology of Article 51 was thus enmeshed in an international context with a very conspicuous and unambiguous notion of what qualified as an armed attack.
 Today, the prime danger to the United States is not an army charging across the border, but an individual stepping off a plane with a suitcase of plutonium. Against what columnist Thomas Friedman artfully describes as “people of mass destruction,”
 there is likely to be little warning, limited ability to defend, and an uncertain target for retaliation. 

Such changing conditions often lead states to consider whether they should adapt their existing security frameworks to meet the new threat. W. Michael Reisman notes that innovations in science and technology often create a “legal gap in which authority becomes uncertain. . . . When some of these factors change to the point that communities can no longer assure their defense within the ambit of inherited law, those charged with national defense inevitably demand changes in the law.”
 The unique security circumstances surrounding air travel, for instance, have required corresponding modifications in the interpretation of privacy law.
 The inherent difficulties of border control, likewise, have necessitated a relaxed standard of reasonable suspicion for checkpoint searches.
  It is inevitable that the threats posed by WMD and terrorism will also open up legal gaps that policy makers and national security officials will draft legislation to bridge.
 The USA Patriot Act,
 officially titled “Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism,” is one such example.  

The crucial issue is how to ensure that such legal remedies do not extend beyond the apparent gap and begin to overreach, perhaps infringing upon civil liberties.
 In the domestic setting, courts assist legislators in determining the proper constitutional bounds of enforcement activity; the U.S. Supreme Court has upheld brief, suspicion-less searches at highway checkpoints to combat drunk driving,
 but has declined to extend that authority to interdict illegal narcotics.
 This kind of fine-tuned balancing is particularly problematic in the international arena, which lacks comparable institutional authorities. Within the anarchic international system, guiding rules are more malleable and in the shadow of the constant potential resort to military force. In modern international law, Reisman observes, “Doctrines are positioned at the interface of law and power.”
 
The United Nations Charter includes provisions meant to balance competing interests in international affairs. On the one hand, the U.N. Charter incorporates the “inherent right of individual or collective self-defense” into Article 51, acknowledging that there may be instances when a state cannot wait for the United Nations to act before defending itself.
 On the other, the U.N. Charter protects the notion of sovereignty, based on the principle that a state should be free from interference in its domestic affairs if it has not violated the rights of another state.
 It is not always clear what degree of deference to sovereignty is appropriate, however, given the U.N. Charter’s parallel mandate in Article 2(4) that all member states shall refrain from the threat of force “against the territorial integrity or political independence of any state.”
 Certainly sovereignty should not act as a shield protecting a state from all foreign intervention up until the point that it attacks another state, regardless of its other actions. If a modern-day Hitler were to come to power and begin to develop nuclear weapons, FDR’s quarantine notion—and perhaps yet more active measures—would be only sensible. Increasingly, scholars are defining sovereignty as a source of responsibility as much as a claim of immunity.
 Under this conception, states may lose their sovereign status if they fail to protect their citizens or become a menace to the international community by trafficking in WMD. A correlated duty of other states might be to forcibly prevent such nations from carrying out genocide against their citizens or selling WMD.
   
Arguably, despite the fact that there is no customary rule against acquiring WMD, such weapons in the hands of brutal and aggressive regimes may pose an inherent threat to world peace, placing them at odds with Article 2(4). The question, though, is where to draw the line that triggers the authority of other states to respond in self-defense. Article 51 on its face allows self-defense only in response to an armed attack.
 The main rationale for a plain reading of Article 51 is to eschew the unavoidable elasticity of self-interested interpretations of what constitutes a threat to a state’s security. As Michael Glennon puts it, “What is self-defense to one state is aggression, armed reprisal, armed attack, intervention, or forcible counter-measures to another.”
 States with axes to grind may set the threshold of danger artificially low, instigating wars that might have been avoided through diplomacy, containment, or other means.
 Instead, requiring the actual employment of force establishes a bright-line rule that is at least theoretically unambiguous.
 The trouble with this standard is that such a restrictive notion of self-defense is becoming increasingly difficult to sustain. According to one scholar, “The destructive nature of [WMD] requires that the point of unacceptable danger move further in time from the actual moment of aggressive use.”
 The United States cannot be expected to wait until an attack like September 11th occurs before acting against a terrorist organization like Al Qaeda. In such circumstances, deterrence is untenable and there is little chance of reaching settlement or providing an adequate defense.  

To provide flexibility to Article 51’s bright-line rule, the U.N. High-level Panel invoked customary law to identify a state’s right to defend itself against imminent threats.
 Based upon former U.S. Secretary of State Daniel Webster’s principles articulated in the famous Caroline Case, states can respond with proportionate force to a threat that leaves no choice of means and not a “moment for deliberation.”
 Again, the problem is that even the standard of imminent threat may be inadequate in responding to WMD proliferation, since it is difficult to conceive of many real-world scenarios that would satisfy the Caroline criteria.
 As Elaine Bunn points out, “the closer to the ‘imminent use’ end of the spectrum a situation falls, the easier preemption is to justify politically, but the harder it may be to be operationally decisive, because the adversary will likely have protected the intended targets of preemption . . . .”
 A traditional standard of imminence still requires the United States to wait until the September 11th terrorists are about to board their planes, rather than go after the source of the threat. President George Bush articulated this concern in his 2003 State of the Union address: “Some have said we must not act until the threat is imminent.  Since when have terrorists and tyrants announced their intentions, politely putting us on notice before they strike?”
 At the same time, this does not mean that WMD possession is any more practical of a standard than use or imminent use. As Part I illustrated, counterforce against states with WMD is extremely problematic, meaning that to be feasible the United States would probably have to attack a state as it was in the process of developing WMD, a remarkably expansive form of self-defense that is particularly liable to abuse and flawed intelligence assessments.
The High-level Panel acknowledged that “The problem arises where the threat in question is not imminent but still claimed to be real . . . .”
 In such cases, the Panel urged not the abandonment of Article 51, but recourse to Article 39 of the U.N. Charter. Since Article 39 empowers the Security Council to recommend military measures in response to “any threat to the peace, breach of the peace, or act of aggression,”
 a state that cannot legally pursue independent action under Article 51 can always turn to the Security Council for authorization, even for a preventive military operation.
 The dilemma with this alternative, as the world is well aware from the wrangling at the Security Council in the months prior to the 2003 U.S. invasion of Iraq, is the potential for Council stalemate or a veto in an authorization vote. According to the Panel, if the Security Council elects to withhold its consent for a preventive action, “there will be, by definition, time to pursue other strategies, including persuasion, negotiation, deterrence and containment—and to visit again the military option.”
 While this reasoning might be convincing in considering whether to attack and disarm a state that is gradually developing a WMD arsenal, in which case there might be time to make a subsequent request to the Security Council down the road, with interdiction missions there may be no second chance; once the weapons go they are gone and the intelligence goes stale.
Article 39 alone, then, is insufficient to deal with fleeting windows of opportunity of the kind associated with interdiction. Without a more robust and streamlined process, rather than risk delay and dissension at the Security Council, the United States would probably act on its own (or with other PSI participants), claiming a rationale of self-defense.
 To prevent this outcome, the United Nations should provide an avenue for multilateral interdiction efforts, adopting a bright-line rule against the transfer of WMD. Such a reform is in accord with the U.N. Charter because the proliferation of WMD is not defensive; rather, it is a form of aggression against world order that merits a limited form of protection in the same vein. When a state elects not merely to build but to transfer WMD, placing other states in danger, it sacrifices the sovereignty its ships and planes would traditionally enjoy in international waters and airspace. In a sense, even though there may not be a traditional state of belligerency, the United Nations should treat WMD as international contraband, permitting search and seizure when there is reasonable suspicion of their presence.
  To be sure, the potential for an abuse of interdiction power will remain, even when carried out multilaterally. Establishing a global quarantine in principle will not eliminate the problems of proof surrounding authorization of interdiction operations in practice, but it is a step in the right direction. The next Part will attempt to map out a potential path for those steps to take.
III. Building Blocks of a Global Quarantine

An effective global quarantine system will require an integrated framework of initiatives, supplying both the legal foundation to establish a global norm against WMD proliferation and the needed capabilities to carry out interdiction missions. There are doubtless numerous combinations of means to achieve this end, but this final Part will focus on those I believe are most promising: first, the International Maritime Organization (IMO) can articulate general principles forbidding the transfer of WMD on the high seas; second, the U.N. Security Council can pass a resolution binding the international community to these rules; finally, the PSI can enforce these provisions, acquiring a U.N. mandate as needed. These three proposals are not mutually exclusive, since the PSI can always act independently as a last resort, but they would ideally operate complementarily.  
A. International Maritime Organization
The London-based IMO, established in 1948 to promote maritime safety, has adopted about forty conventions and protocols since its inception.
 At a December 2002 Conference on Maritime Security,
 IMO members approved a number of amendments to the 1974 Safety at Sea Convention
 (SOLAS), establishing a comprehensive new security regime for international shipping that entered into force in July 2004. The centerpiece of these changes is the International Ship and Port Security Code (ISPS Code), requiring all vessels and port facilities to develop security plans in order to reduce their vulnerability to terrorism.
 Initial reports indicate that by August 2004 nearly 90% of the over 9,000 declared port facilities had approved security plans.
 The ISPS Code also requires a number of tracking, monitoring, and security alert systems that should be useful in WMD interdiction missions.
 

Perhaps more relevant to a quarantine regime is the IMO’s 1988 Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation
 (SUA). Originally drafted to ensure the extradition and prosecution of persons who attacked or attempted to seize ships at sea, the IMO’s Legal Committee began reviewing the SUA Convention in the wake of September 11th to consider amendments that would broaden the range of covered offenses to include acts of terrorism and introduce provisions for boarding vessels suspected of being involved in terrorist activities.
 Specifically, the United States proposed including boarding provisions that would streamline the process of gaining consent from flag states to inspect their vessels, similar to those included in its agreements with Liberia, Panama, the Marshall Islands, Croatia, Cyprus, and Belize.
 At its October 2002 meeting, the Legal Committee also discussed seven proposed criminal offenses, two of which concerned the use of a ship to transport WMD.
 

The Legal Committee’s response to the American proposals has been mixed. At a meeting in April 2004, the Committee “[R]ecognized that the inclusion of boarding provisions implied a substantial inroad into the fundamental principles of freedom of navigation on the high seas and the exclusive jurisdiction of flag States over their vessels.”
 Resolution of these issues will likely come in October 2005, when the IMO will hold a diplomatic conference to consider adopting the proposed SUA amendments.
 Ideally, there will be a clear pronouncement condemning the transport of WMD as a threat to maritime security.
 The IMO should also take a firm stance against the abuse of flag state privileges, developing rules that hold flag states and shippers responsible if their cargo contains WMD.
 These provisions will then form the normative substructure for building a global quarantine regime.  
B. U.N. Security Council 
In April 2004, the U.N. Security Council unanimously passed Resolution 1540, its strongest proclamation against the proliferation of WMD to date.
 Acting under Chapter VII of the U.N. Charter, Resolution 1540 mandates that “all States shall refrain from providing any form of support to non-State actors that attempt to develop, acquire, manufacture, possess, transport, transfer or use nuclear, chemical or biological weapons and their means of delivery.”
 It also requires all states to “adopt and enforce appropriate effective laws” to prevent assisting non-state actors and to “establish domestic controls to prevent the proliferation of [WMD].”
 A special committee of the Security Council is responsible for monitoring the resolution’s implementation based on reports from member states, the first of which were due in October 2004.
 On the positive side, Resolution 1540 is a step forward because “it makes strong national controls and enforcement a requirement rather than an option.”
 At the very least, it reaffirms the universal appreciation of the threat posed by WMD, and forces states to examine their own nonproliferation laws and practices. The United States should work together with its fellow members on the implementation committee to seriously examine the reports submitted and offer model legislation to states that fall short of compliance.
  
At the same time, Resolution 1540 only addresses part of the WMD threat. By far the most glaring limitation is the specific restriction of several portions of the document to transfers to non-state actors. It may be true that non-state actors represent the most serious WMD threat, but this restriction clashes with Resolution 1540’s unqualified opening statement that proliferation—of all forms—constitutes a threat to international peace and security.
 Even if a WMD transfer takes place between states, it represents proliferation and is a threat to international security. Every sale, every shipment, leads to a greater supply of WMD materials and further opportunities for diversion onto the black-market. A follow-on resolution could thus expand the scope of Resolution 1540 to apply to all transfers of WMD, regardless of the status of the proliferation recipient.
 It would explicitly declare that no transportation method—by sea, land, or air—in the pursuit of WMD transfer will receive sovereign protection, being an affirmative danger to the security of all states.
Resolution 1540 is also very conservative in its enforcement procedures, merely calling upon all states, “in accordance with their national legal authorities and legislation and consistent with international law, to take cooperative action to prevent illicit trafficking in [WMD].”
 Given that current international law does not allow for any form of nonconsensual interdiction on the high seas, this provision may be little restraint on WMD suppliers and flag-state traffickers. Although it is always possible that the Security Council could authorize a one-time interdiction mission under Article 39 and 42 of the U.N. Charter,
 states will be reluctant to bring an interdiction request if the legal and institutional framework is not in place to support it, inviting stalemate in the Council. 

Instead, the Security Council should either attempt to take a leading role itself in institutionalizing interdiction operations, or loosely coordinate with the PSI which can carry out its own missions, along the lines of NATO’s military action in Kosovo in 1998.
 On balance, the former route is preferable in order to ensure the Security Council’s continued relevance in nonproliferation matters. By embracing Resolution 1540’s implementation committee, the Security Council could institutionalize it and establish an “interdiction committee” empowered to decide cases on short notice.
 In effect, the committee could serve to expedite interdiction requests, reviewing the supporting intelligence (which is often of a fleeting nature) and making a rapid recommendation.
 Of course, even if the interdiction committee meets in secret, many states will be reluctant to divulge sensitive intelligence in a multinational setting. In such an event, if a state elects to pursue an interdiction mission outside the auspices of the Security Council, perhaps through the PSI (as discussed in Part III.C, infra), the committee could review the results of the interdiction, declaring an appropriate level of compensation if the search turns up empty-handed. Such a regime has precedent in UNCLOS itself, which in the section that deals with exceptions to the flag state exclusivity rule requires compensation to the boarded ship “for any loss or damage that may have been sustained” if suspicions prove unfounded.
 Such a policy essentially transforms a form of property rule protection for ships suspected of transporting WMD into a liability regime, with a basis for accountability both before and after the interdiction mission.
 Setting monetary compensation for a violation of sovereignty is surely not a simple task, but the alternative of never allowing searches regardless of the level of suspicion is untenable.

C. Proliferation Security Initiative 
An integrative approach securing Security Council authorization for any interdiction mission would be ideal, particularly given that multilateral cooperation in tasks such as freezing assets of WMD traffickers and providing access to air space and foreign bases is likely integral to its success.
 Especially if the Security Council integrates the SUA Convention amendments into an expanded version of Resolution 1540, partnerships like the PSI would enjoy new legal authorities to act upon as opposed to the current limitations imposed by UNCLOS. Although the PSI’s gradual accumulation of bilateral boarding agreements may at some point form the basis for a universal right of interdiction based on customary law, this is unlikely for the foreseeable future.
 

Realistically, it may be that the United States has to “go it alone” in the event that the Security Council does not authorize an interdiction mission that U.S. leaders believe is vital to its national security. Even the U.N. High-level Panel acknowledged that the Security Council “may well need to be prepared to be much more proactive on [threats to international peace and security,] taking more decisive action earlier, than it has been in the past.”
 In such an event, the United States may need to explore alternative avenues to support its action. One option is to turn to regional organizations, perhaps built on the PSI framework, and invoke Article 52(1) of the U.N. Charter: “Nothing in the present Charter precludes the existence of regional arrangements or agencies for dealing with such matters relating to the maintenance of international peace and security as are appropriate for regional action . . . .”
 During the Cuban Missile Crisis of 1962, for example, the United States legitimized its maritime quarantine based on the provisions of the Rio Treaty of the Organization of American States, which sanctioned assistance to meet threats of aggression in the region.
 Although some legal scholars were deeply critical of this justification,
 a similar strategy could serve to impose an inspection zone in a troubled region, perhaps if intelligence indicated that North Korea was engaging in widespread sales of WMD materials. As legal scholar Ruth Wedgwood wryly observed, “If a maritime quarantine against offensive weapons was legal enough for John Kennedy, some might say, it should be legal enough for Ari Fleischer.”

If even regional cooperation is not forthcoming, the United States would either assert a revised conception of self-defense or ultimately rely on what Michael Byers termed “exceptional illegality,” wherein a state simply chooses to violate the law rather than seek to modify it.
 Considering the politically sensitive nature of interdiction operations, and the need for international cooperation in such missions, it is crucial that the United States do everything it can to avoid this situation and maximize the possibility that action can be taken through the PSI and/or the Security Council.
 A sensible starting point is to ensure that all interdiction decisions are based upon sound criteria. Numerous authors have put forward factors for consideration,
 but the High-level Panel has produced a list that is the most relevant in this context, including (1) the seriousness of the threat; (2) the legitimacy of the purpose behind using military force; (3) whether the action is a last resort; (4) whether the means are proportional to the threat; and (5) whether there is a reasonable chance of success.
 

Given the immense danger posed by WMD, the relative lack of ulterior motives for interdiction, the inability to defend against WMD use, and the focused nature of interdiction missions, these criteria should not be as hostile to interdiction as they may first appear. They are specific enough, however, to be preferable to a cost-benefit framework that boils down all the variables to the question of whether a state believes that the expected harm of a potential attack has reached an unacceptable level.
 One appropriate sliding variable might be the nature of the WMD or precursor material, with nuclear weapons requiring a lesser degree of threat/imminence than chemical weapons or dual-use items.
 Overall, these criteria should serve as a guiding principle for any actor or institution deciding on interdiction, be it the United States, the PSI, or the Security Council interdiction committee.
Conclusion

Even before FDR applied the term to international affairs, states used quarantines to protect themselves from threats on the high seas, requiring the temporary detention of incoming ships and sailors to ensure that they did not pass on the plague or other infectious diseases. Today, since a local system of quarantine is impractical with the flood of international trade and travel, the quarantine must take on a global character, aiming to prevent the spread of WMD altogether. This article began in Part I by showing why a new framework is needed, analyzing how export controls, deterrence, defenses, or even more active disarmament measures may not suffice to contain the WMD threat. The potential for devastating retaliation cautions against offensive measures to counter the WMD build-up of states like North Korea and Iran, but equally a defensive posture of containment places enormous faith that those states will not attempt further proliferation, perhaps to non-state actors. 
Part II then examined the legal principles behind a global quarantine, demonstrating that Article 51 of the U.N. Charter rests upon a notion of self-defense that may need to adapt in order to respond to catastrophic but non-imminent threats. The principle enshrined in the U.N. Charter of states waiting for the Security Council before taking action does not mesh well with the special characteristics of interdiction, rooted in speed and secrecy. To bring the concept of self-defense in line with present security needs, Part III explored the various international institutions available to serve as a framework for a global quarantine, proposing that the IMO can articulate principles which the Security Council can extend and universalize, relying on the PSI for enforcement. 

As I acknowledge in Part III, this article does not claim to identify the sole path for achieving a global quarantine. Its main purpose is to demonstrate the urgency and sound legal basis for a quarantine, as well as offer some initial ideas for how to begin making it a reality. Some observers may contend that my proposals go too far and there is only a modest chance that they will gain widespread approval. It may be that IMO members will refuse to make reforms to the SUA Convention, and that Resolution 1540 represents the furthest the Security Council is willing to go in countering proliferation. As Part III.C reflects, though, in that event the default situation is ever-increasing reliance on the PSI, since the threat posed by WMD will not go away and cannot be ignored. The prospect of a more robust role for the PSI, given the prominent position of the United States within it, may be disconcerting to much of the world. Many people are fearful of granting the United States any greater latitude in confronting proliferation and terrorism than it already possesses, especially in light of its failure to find any WMD in Iraq. However, as explained in Part III.B, the best way to maintain the relevance of international institutions like the Security Council is to frame them so that the United States and others have an incentive to use them. If the U.N. cannot expedite interdiction claims through a special committee, there is little chance at all that PSI nations will turn to it for authorization. 
Other critics may object that these proposals do not go far enough. As mentioned in Part I.E, since interdiction relies heavily on intelligence capabilities and good fortune, some might conclude that forcible disarmament is the only reliable solution. Especially if a series of WMD terrorists attacks were to occur, I fear that victimized states would believe they had no other choice but to eliminate all WMD supplies beyond their allies. Given the incredible risk and likely damage from such a course, as outlined in Part I.D, I believe a global quarantine offers a middle ground approach with the best matching of ends and means. To avoid leaving interdiction to the United States alone, and to forestall more drastic disarmament measures, the world community should join together to draw a clear line in the sand, on the water, and in the air forbidding all forms of WMD transfer.   
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